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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On December 16, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The testimony of Stephanie Robin Ganus and Larinda Lynette Lynch, coupled with

medical reports and other documents comprise the record in this claim.  The parties have

specifically reserved the issue of the reasonableness and necessity of a total knee replacement.



2

DISCUSSION 

Stephanie Robin Ganus, the claimant, with a date of birth of September 8, 1972, resided

in Pocahontas, Arkansas.  The claimant is a high school graduate who obtained her RN degree at

Arkansas Northeastern College at Blytheville.  The claimant commenced her employment with

respondent on January 23, 2012.  

The claimant worked as a RN in the Cath Lab of respondent.  In describing her job duties,

the testimony of the claimant reflects:

     We would pre-op and post-op patients, who had had stints, you
know, cardiac stints.  I would check patients in, take vital signs,
enter them in the computer, pull sheaths from the groin area,
monitor, and give medications. (T. 12).

The claimant worked day shift, explaining:

     On Mondays, I would do 6:30 to 6:30, and on Thursdays and
Fridays I would be 8:00 to 8:00. (T. 12).

The testimony of the claimant reflects that the physical requirements/demands of her job

included transporting patients, checking in patients, starting IV’s, and “just anything, any direct

patient care”. (T. 12).  The claimant offered that during her twelve-hour work shift she was on

her feet ten to twelve hours.  Regarding the lift requirements of the job, the claimant testified:

     I believe up to three hundred pounds.  Normally, it would take
two of us, if we had someone that heavy, but we would often lift
people to stretches, transport patients to different areas. (T. 12-13).

The claimant denied having any physical limitations that prohibited her from performing

her regular job duties.  The claimant acknowledged that she was in a bad automobile accident in

1994, explaining:

     I was hit head-on by a drunk driver, and I broke several bones,
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right ankle, right knee, left arm, facial fractures, dislocated left hip,
left shoulder, right wrist, several fractures. (T. 13).

The claimant described the right knee injury from the automobile accident as an open fracture to

the right knee, which required surgery.  The claimant estimates that recovery from the

automobile injuries took almost two (2) years.  The claimant maintains that the 1994, injuries to

the right knee did not prohibit her in any way from performing her job duties in the Cath Lab as

an RN in the employment of respondent. 

The claimant elaborated on her opportunity to take breaks and meals during her work-

shift as a RN in the Cath Lab of respondent:

     We just take breaks as we can.  Usually, you know, we’ll just
take care of our patients.  If our patient is stable at that time, we
might run and take a fifteen, twenty-minute break.  There’s no set
hours.  It just depends you know, on the day, how many patients
we have at that time. (T. 14).

Regarding lunch, the claimant continued:

     We just take it whenever we get a chance.  We just usually run
downstairs, grab something, and bring it back to the area, and
that’s what we do for lunch. (T. 14).

The testimony of the claimant reflects that she normally does not clock out for lunch:

      No, sir.  The only time we’re required to clock out is if we’re
leaving the premises. (T. 14).

The claimant described the usual procedure of taking lunch, but not leaving the premises during

the work-shift:

     We just make sure that our patients are stable, tell a co-worker
that we’re going to take a lunch, and then, if time prohibits, [sic],
we take one.  And we don’t clock out, we don’t - - there’s no
general rule to - - we’re just automatically deducted thirty minutes.
(T. 14). 
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The claimant’s work-shift on September 17, 2013, commenced at 8:00 a.m.  The claimant

described her work activities in the Cath Lab on September 17, 2013, the date of her claimed

injury:

     I had a patient who was in pretty bad shape.  He had become
unresponsive.  We were real concerned - - 

     I believe he was getting the procedure at the time.  Shortly
thereafter, he came back to recovery and I ended up taking care of
him at that point.  

     Like I said, he was unresponsive, vital signs were becoming
very unstable.  We, myself, Dr. Nair, and a LPN had took him to
CT scan, stayed with him during that time, brought him back, you
know, gave him several different medications, monitored him.  I
pretty much stayed with him the whole time, didn’t leave his side. 
As we got him stable, that’s whenever I decided I could take a
brake. (T. 15). 

The claimant estimated that it was “probably 12:30, a quarter to 1:00" at the time she decided to

take a break., and relayed same to Ms. Bridgette Fender, an RN:

     I told her that, you know, he was doing fine.  I was going to run
downstairs and grab something and bring it back; that I would be
right back.  And she said that was fine, she would keep an eye out
for him and I proceeded to leave. (T. 16).

The evidence reflects that the cafeteria was located downstairs. The claimant was accompanied

by a Patient Care Tech, Larinda Lynch, who also works in the Cath Lab, as she proceeded to

cafeteria.  The Cath Lab is located on the second floor and the cafeteria is on the ground floor of

resondent-employer.  In order to get from the Cath Lab to the cafeteria, one either has to take the

stairs or an elevator.  

The claimant described the September 17, 2013, which serves as the basis for the present

claim:
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     We left the Cath Lab and proceeded through 2-East, the nursing
area, and went to get on that elevator to take it to the ground floor,
and as we - - as I stepped onto that elevator, that’s whenever I
tripped and fell. (T. 17).

The claimant continued, regarding the residual of the fall:

     Immediate pain and swelling to my right knee.  I couldn’t get
up, couldn’t stand, couldn’t bear weight - - couldn’t bear weight.  I
mean, and we were both in the elevator, the door shut and the
elevator started moving. (T. 17).

The claimant explained that her right knee struck the floor of the elevator when she fell.  The

testimony of the claimant reflects:

     So, the elevator began moving, and I believe it went down a
floor, and she was trying to help me up trying to see if I was okay. 
I couldn’t really move my leg. 

     The door opened back up and there was another Patient Care
Tech there.  Her name is Amy Adams, and she had an empty
wheelchair, because she had been taking a patient out to discharge
them.  And she was standing there and a male visitor, I’m not sure
what his name was; and so, the three of them proceeded to help me
up into the wheelchair. 

     We started to come out.  The elevator had went back up.  We all
were in the elevator.  They were picking me up.  The elevator went
back up to the second floor.  We got off there for a second, realized
we were on the second floor, and I needed to go to the ER; so, we
got back on the elevator and went down to the ER. (T. 18). 

The claimant estimated that it was somewhere around 1:00 p.m. when she arrived at the ER.

The claimant had not clocked out prior to going on break on September 17, 2013.  The

claimant testified that even when she goes on break or to lunch while at respondent she is not

completely relieved of all of her job duties:

       No, as an RN, we are told that we always represent St.
Bernard’s.  So, you know, if I saw someone in the hall that needed
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help, someone who was lost, a spill, trash, anything like that, I
would take care of that.  You know, any time I’m in uniform with
my name badge on, I represent St. Bernard’s. (T. 19). 

The claimant testified that if she goes on break or go to lunch she is subject to being called back

to her unit, explaining the circumstances:

     Well, if I was on the code team and they called a code blue, you
know, I would automatically go to that code.  If the patient that I
was assigned to had something going on, and they called me on my
cell phone, I would come back.  If they got too busy and needed me
back, I would come back.  Just various reasons. (T. 19). 

The claimant testified regarding the mandated requirement to help and/or assist visitors at

respondent:

     No, never.  We’re instructed to escort those patients.  We’re not
even allowed to just verbally give them directions; we’re to escort
them.  We’re told this in orientation, in our yearly meetings,
classes. (T. 20). 

In reviewing her time sheet for September 17, 2013, the claimant testified that the same

accurately reflected the time she commenced her shift at 7:53 a.m., however the indication that

she timed out at 11:15 a.m. is incorrect.  The claimant offered, regarding the afore entry:

     It looks like 11:15; however, I never swiped out.  There’s a little
subscript above that, and I believe that means that they went into
the computer and edited this time sheet.  This wasn’t me swiping
my badge. (T. 22). (RX #2, p. 6). 

The claimant testified regarding the Pyxis Transaction Log, which reflects when medication is

drawn for a patient.  Specifically, the Pyxis Transaction Log relative to the claimant’s withdrawal

of medication disclosed:

     It shows that at 11:18 on 9/17 of 2013 I withdrew
Acetaminophen, and then, it shows at 11:48 on 9/17 of 2013 that I
drew - - I believe that’s Demerol. (CX #2, p. 3-6).
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The claimant added regarding the above entries:

     Yes, sir.  And so, this would have been in my work area at
11:18 and 11:48. (T. 23). 

The claimant discussed the events that occurred after she arrived at the emergency room

of respondent on September 17, 2013:

     My supervisor, Connie Hill, and another co-worker, Shannon
Yarbrough, had met me - - had met Larinda and I, like, in the
hallway almost to the ER.  Connie instructed Larinda to go on back
to work, and they wheeled me into Carmen, I believe her last name
is White.  She’s the ER Director.  They wheeled me into her office
and Carmen began asking me a series of questions, past medical
history, and those kinds of things.

     And then, they took me for a two-view X-ray of my knee, and I
believe it was Dr. Landfield, originally, came in and said there was
no fracture.  Due to the swelling, the pain, the immediate warmth
in my leg, I wanted a 4-view X-ray.  So, I insisted that we do that. 
He did, went ahead and ordered that, and came back and told me
there was a fracture. (T. 24). 

The claimant testified that she was unable to go back to work once she was finished in the

emergency room, but rather was sent home:

     I did.  And Shannon actually took me out in a wheelchair,
pulled my vehicle around.  I sat in my vehicle and waited on
someone to come and drive and me home. (T. 25). 

The claimant has not been able to go back to work since the accident. 

Following her September 17, 2013, discharge for the emergency room of respondent, the

claimant testified that she followed up with her family doctor:

     I did.  This happened on a Tuesday.  Wednesday morning, I
called the orthopedic doctor that St. Bernard’s had referred me to,
and they told me it could possibly be two weeks before I could get
an appointment.  Not knowing if I had a fracture or not, I couldn’t
wait two weeks; so, I went ahead and went to my family physician,
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Dr. Hunter. (T. 25-26).

After diagnostic studies in the office of Dr. Hunter, the claimant testified that she was referred to

another doctor:

     She did.  She actually referred me to UAMS, a Dr. Wilson. 
And then, in the meantime - - actually, when I was at her office, St.
Bernard’s had called me back and had an appointment set up with
Dr. Guinn for the following Monday; and so, that was next visit
was Dr. Guinn.  (T. 26). 

The testimony of the claimant reflects that she saw both Dr. Guinn and Dr. Wilson.  The claimant

added that Dr. Guinn referred her to his partner, Dr. Dickson to consult on the possible need for a

total knee replacement.  The claimant’s testimony reflects that Dr. Dickson did not perform a

total knee exam or surgery:

     Not at all.  He referred me to his other partner, Dr. Swymn for a
possible ACL repair.  He wanted to go that route before we did the
total knee.  I saw Dr. Swymn and we did an ACL repair. 

      That was December 17th. (T. 26-27).

The claimant explained that from the time of the accident, September 17, 2013, until the

time of the December 17, 2013, surgery, she had difficulty walking, was non-weight bearing, on 

crutches and a leg immobilizer.  The testimony of the claimant reflects that she could not

physically perform her job duties during the afore period.  As far as any improvement in her

condition following the December 17, 2013, surgery, the claimant offered:

     Somewhat; I am off the crutches now.  I’m still walking with a
limp.  I still have a lot of pain and swelling.  I’m continuing
physical therapy three times a week.  So, there’s been some
improvement, but not total functioning, no. (T. 27).

The claimant is of the opinion that due to the residuals of her right knee injury she could not
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return to being on her feet eight to twelve hours a day.  The claimant was unable to attend her last

scheduled doctor’s appointment due to the icy road conditions.  The claimant remains under the

care of Dr. Swymn, and takes Hydrocodone as needed to control her pain.  The testimony of the

claimant reflects that she would not be allow to take Hydrocodone while working as an RN. 

During cross-examination, the claimant elaborated that while her full-time position at

respondent was that of an RN in the Cath Lab, she also worked intensive care and behavior

health PRN.  The testimony of the claimant reflects that her work week for respondent was

Monday, Thursday and Friday.  The claimant accident occurred on Tuesday, September 17, 2013. 

The claimant explained that a co-worker need off for a doctor’s appointment, so she was working

in her place on Tuesday, September 17, 2013.  The claimant explained that the duration of the

shift in the Cath Lab was twelve-hours, adding:

     Or whenever the last patient leaves.  Sometimes, it may not
actually be the whole twelve hours, sometimes it may be fourteen
hours. 

     You just never know. (T. 30). 

The claimant agrees that the Handbook of respondent provides for the availability of a

thirty-minute lunch break, and two (2) fifteen minutes breaks, if the employee works more than

eight hours. (RX #2, p. 1-4).  The claimant acknowledged that regardless of what time of day she

took her lunch break she would be docked thirty minutes for the lunch break. (T. 32).  The

testimony reflects, per the Handbook, that should the employee leave campus during the lunch

break or go across the street to smoke a cigarette, the employee is required to clock out.  As to

her smoking status on September 17, 2013, the claimant testified:

     I don’t believe so.  I believe I was trying to quit at that time.  I
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smoke on and off occasionally. (T. 32).

The claimant is certain that she did not take a smoke break on September 17, 2013, because, “I

was busy with this patient all morning”. (T. 32).         

The claimant maintains that the September 17, 2013, accident occurred around 12:30 or

1:00 p.m.  The accident report of respondent reflects 2:00 p.m.  The claimant offered that the

2:00 p.m. time is a reflection of when the accident report was completed, not when the accident

occurred, noting that she was not present when they did it.

The claimant acknowledged that the treatment she has received in connection with her

September 17, 2013, right knee injury has been paid for by her health insurance through her

employment with respondent, save for her co-pays.  Further, the claimant has received short-term

disability through a policy partially paid by respondent.  The claimant receives $450.00, per week

in short-term disability benefits, and is scheduled to receive same for twenty-six (26) weeks.  

The testimony of the claimant reflects that her health insurance has continued, although she has

started having to pay the premium once her FMLA ran out. 

The testimony of the claimant reflects that Dr. Swymn anticipated releasing her to return

to work on March 17, 2014.  As a consequence of the afore, she contacted respondent about the

possibility of returning to work.  Regarding the afore, the claimant added:

     Correct, depending on whether or not we would need a total
knee replacement.  He was going to have me continue physical
therapy three times a week for the eight weeks, I believe it was,
and then, go from there. (T. 41).

During re-direct examination, the claimant identified a face sheet from the ER visit of

September 17, 2013, reflecting that the time she checked into the ER was 1:08 p.m. (13:08). (CX
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#1, p. 1).

Larinda Lynette Lynch, who is employed as a Patient Care Tech at respondent, testified

that on September 17, 2013, she worked as such in the Cath Lab with the claimant.  Ms. Lynch

testified about the events of September 17, 2013, relative to the claimant’s accident:

     Okay.  We were going to lunch.  We leave the Cath Lab area,
walk down pas 2 East into the two main double elevators.  The
floor of the elevator, I guess, didn’t - - it wasn’t meeting the actual
floor of the hospital.  Stephanie was stepping on first whenever the
door had opened and her right foot caught and she fell into the
elevator hitting her knee.  You know, she was crying, screaming in
pain.  I really didn’t know what to do; so, we just kind of rode the
elevator for a couple of floors, letting it open and me, you know,
letting people know that, you know, we couldn’t let them on at that
point.  We finally got the ground floor where another Patient Care
Tech had actually just go happened had a wheelchair there that we
could - - she could help me get Stephanie up into and in so that we
could take her down to the emergency room. 

     I’m not completely certain as to what time it was.  I know it was
after noon, because that would have been when the first set of
nurses had gone to lunch.  So - - (T. 45).

Ms. Lynch continued regarding the practice of the Cath Lab to clock in and out for lunch:

     We don’t clock out for lunch.  It is docked out of our pay, just,
you know, a general rule, you know, we don’t ever just swipe our
card to clock out unless we’re going off premise. (.T. 45-46). 

Ms. Lynch noted that at the time they left the Cath Lab their intention was to go to the cafeteria.  

Ms. Lynch corroborated the testimony of the claimant with respect to job responsibilities while

en route to or from break:

     Well, if you know, a patient or a family member even if
something had happened to them, say, somebody falls in front of
us, we have to assist them.  We can’t, you know, just keep walking
and say, “we’re on break.  We’re not allowed to help you.” (T. 46).
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Ms. Lynch offered that the above included cleaning up a spill in the hallway, picking up

something off the floor, or providing requested directions and assistance. (T. 46).  Ms. Lynch

continued:

     Well, that’s the policy of the hospital.  They give us that in
orientation from the very beginning, our initial orientation, as well
as our follow-up orientations when you transfer to another floor,
anything - - any orientation, you get the same criteria of what
you’re - - you’re supposed to uphold St. Bernard’s. (T. 47).

During cross-examination Ms. Lynch was questioned regarding her recollection of the

time of the claimant’s accident, and offered:

     I don’t have an exact; like when we had discussed, you had
stated the report had at 2:00.  So, about 1:30 would have been a
perfect, you know, 1:30 - - between - - from 1:30 to 2:00,
somewhere in there.  

     Long enough for me to get her up and into the emergency room.
(T. 47-48).

Ms. Lynch testified that she notified the charge nurse that she was going to lunch.  Ms. Lynch

does not dispute the time reflected on the September 17, 2013, emergency room report regarding

the claimant. 

The medical in the record reflects that the claimant was seen in the emergency room of

respondent on September 17, 2013, at 1308 (1:08 p.m.).  The Imaging Services report generated

in connection with the claimant’s September 17, 2013, emergency room visit identify Dr. Elliott

Landfield as the attending physician, and DR. Carrier Hunter at the claimant’s primary care

physician.  Further, the report reflects as primary insurance “WC St. Bernards”.  Trauma is reited

in the patient history of the claimant.  All of the radiographic studies, x-rays of the claimant’s

right knee were obtained during the September 17, 2013, emergency room visit. (RX #1, p. 2-4).
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The medical reflects that the claimant was seen at Corning Areas Health, Inc. in

September 19, 2013, by Dr. Carrie Hunter.  The office note of the afore visit reflects, in pertinent

part:

     Pt here for ER follow-up.  It wasn’t scheduled as such, and I
don’t have records for review.  She fell 2 days ago at work.  She
reports she was entering elevator, and the elevator wasn’t even
with the floor.  She states there was also a loose piece of metal that
caught her shoe, causing her to fall into the elevator, striking her R
knee during the fall.  She required multiple surgeries to this knee in
the early 1990's due to a MVA.
     She was seen through ER and was told she might have a
fracture.  She was told to wear knee immobilizer, no weight
bearing and crutches until she could see ortho.  She hasn’t been
able to get an appointment to see orth.  She needs to see ortho, they
have told her it will be 2 weeks before she can be seen.
     She is having quite a bit of pain, she was given a rx for lortab,
#20.  These help, but she is taking them “around the clock.”
      Today, R knee is swollen and very painful.
      She is having some R ankle pain.

*          *          *

Examination
General Examination:
     GENERAL APPEARANCE: alert and oriented, appears in
acute pain. 

        EXTREMITIES: R Knee TTP along the lateral aspect,
postsurgical swelling scarring noted, R Knee swollen along the
superior aspect, some warmth to touch. 

Assessments
1.   Knee pain, in joint, lower leg -
2.   Pain in joint, ankle and foot - (CX #1, p. 2-3). 

The medical in the record reflects that the claimant was seen by Dr. H. Spencer Guinn, a

Jonesboro orthopedic surgeon, on September 23, 2013, relative to her right knee.  The clinic note

relative to the afore reflects, in pertinent part:
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History of Present Illness: 
     This is a 41 year old female.  She is a nurse at St. Bernard’s. 
She works in the cath lab.  She is on her feet up to 12 hours a day. 
She was at work on 9-17-13 when she was entering the elevator
and it had not completely settled and she tripped over the edge
twisting her knee.  She has had significant pain since then.  She
states she was asymptomatic prior to this.  She had a severe injury
approximately 20 years ago.  Dr. Kip Owen did a ligament
reconstruction on her and told her at some point she is going to
require a total knee arthroplasty.  She points anterior and lateral as
the source of the pain.  She has been in a short knee immobilizer
and crutches. 

*          *          *

PHYSICAL EXAM: Pleasant female in no apparent distress. 
Alert, oriented and responds appropriately to exam.  Her right
lower extremity, no skin changes or wounds.  Neurovascularly
intact.  No erythema or warmth, but she does have a moderate
effusion.  She is extremely tender throughout the entire lateral
compartment of her knee.  She is very hesitant for range of motion
which is about 0 to 20.  Unable to perform a good ligamentus exam
secondary to her pain.  Her compartments are soft, distally.  She is
neurovascularly intact. 

X-RAYS: Two views of her right knee plus ones from St.
Bernard’s were reviewed.  She has severe lateral compartment
degenerative change.  There is no space remaining.  She has
posterior spurring.  She has small patellofemoral spurring.  She has
had previous probable ACL reconstruction.

ASSESSMENT: Right knee severe lateral compartment
osteoarthritis.

PLAN: I had a discussion with her about her condition and
treatment options.  I am going to give her a prescription for a
Prednisone pack and give here a prescription for Hydrocodone.  I
am gong to switch her to a hinged knee sleeve and send her to
therapy to start working on some gentle range of motion.  I will see
her back in about 2 weeks and check he progress.  She is off work. 
She understands at some point she is most likely going to require a
total knee arthroplasty.  The question is timing and whether or not
we can get her current symptoms under control (CX #1, p. 7-8). 
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A Fitness For Duty slip was generated by Dr. Guinn in connection with the claimant’s September

23, 2013, visit.  In addition to lifting, carrying, push/pull restriction, the afore reflected that the

claimant was off work September 23, 2013 through October 7, 2013. (CX #1, p. 9). 

The evidence reflects that the claimant was seen by Dr. Hunter at Corning Area

Healthcare, Inc., on October 3, 2013.  The clinic regarding the afore visit reflects, in pertinent

part:

     Pt seen last week with knee injury to R knee.  She is wearing
brace today.  She reports that Dr. Guinn told her she was going to
need a knee replacement and probably wouldn’t be able to work. 
However, she rec’d a letter from him stating that he (sic) could go
to work on October th 8th, but that she couldn’t weight bear. 
Workers comp denied the claim, so she has hired an attorney.  She
returns to Dr. Guinn on the 7th.
     She is under a lot of stress.  She reports she was doing okay
before then.  However, now she has no income and can’t drive. 

*          *         *
     Knee remains painful and she remains on crutches. (CX #1, p.
10). 

The medical in the record reflects that the claimant was again seen by Dr. Guinn on

October 7, 2013, relative to her right knee complaint.   The clinic note regarding the afore

reflects, in pertinent part:

   Ms. Ganus is here for follow up of he knee.  Overall, she states
that she does not feel as if she has made much progress.  She is
unable to walk without the brace and her crutches.  She states it
feels unstable if she attempts to walk without the brace
particularly.  She states she is still unable to drive. 

*          *          *

PHYSICAL EXAMINATION: Her exam is without change.

PLAN:   I had a very lengthy discussion with her about her overall
situation.  Unfortunately, her symptoms are not improving and
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there are no good reliable, non-operative options at this point that
is going to predictably give her significant long term relief.  So,
after discussing her options, her concern is obviously that if we
continue in therapy and bracing that she may have some slow
continued improvement over the next several months but she will
be off work the entire time and then if she requires an arthroplasty
then she will be out for an even longer period of time.  Her other
concern is whether or not she is going to be able to return at all to
working in the cath lab due to its intensity and her being on her feet
all day.  So, after our discussion, the plan is since she is going to be
out of work for the foreseeable future we will get her set up for a
right total knee arthroplasty with Dr. Dickson.  She will remain off
work indefinitely.  She is also going to have the total knee before
she has her weight loss surgery which will be don later in the year
and she is also going to give some thought to other jobs. (CX #1, p.
13-14). 

Dr. Guinn authored an off work slip on behalf of the claimant in connection with the October 7,

2013, visit, which noted a scheduled appointment with Dr. Brian Dickson on October 22, 2013.

(CX #1, p. 15). 

The record reflects that the clamant was seen at UAMS by Dr. John L. Wilson, on

October 18, 2013, pursuant to a referral of Dr. Hunter.  The afore Outpatient Note reflects, in

pertinent part:

HISTORY OF PRESENT ILLNESS: This lady relates that she was
well until September 17th when she took a bad step in th elevator
and fell striking her anterior aspect of the right knee on hard
surface.  She relates that she had been running to code just before
that and was having no problems with her knee prior to this injury. 
Her past history is significant in that in 1994 she was involved in a
motor vehicle accident, had an ACL tear, and had an ACL repair
done.  She relates that she has not taken medicine nor has she seen
anyone for her knee since the time of her injury. 

*          *           *

PHYSICAL EXAMINATION:   Physical examination reveals a
heavy lady who walks with an antalgic gait on the right.  She is not
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using her crutches today, but prior to today has been on two
crutches since her injury.  Examination reveals tenderness over the
anterior aspect of her knee.  She has some looseness of the anterior
cruciate.  Range of motion from 0 to 125.

IMAGING STUDIES: X-rays standing revealed marked
osteoarthritis of the lateral compartment and to a lesser extent the
medial compartment.  There is evidence of anchor screws fro an
anterior cruciate tear.

IMPRESSION: Traumatic arthritis, right knee, history of ACL
repair in the past which was asymptomatic until her fall on
September 17th.

PLAN: She has had total knee replacement recommended, and I
feel this is an appropriate procedure for her.  It is my opinion
within a reasonable degree of medical certainty that over 50% of
her current issues are caused from her fall as by history she was
completely asymptomatic with her knee prior to her fall. (CX #1, p.
16). 

The evidence reflects that the claimant was seen by Dr. Brian G. Dickson on October 22,

2013, relative to her right knee pursuant to the referral of Dr. Guinn.  The clinic note of the afore

visit reflects, in pertinent part:

History of Present Illness:
     This is a 41 year old female.  She was at work at St. Bernard’s a
month ago and slipped getting in the elevator and injured her right
knee.  She had previous ACL reconstruction on that knee about 18
years ago and has done really well with it.  She says she was not
symptomatic until this episode.  She is now having to use crutches
and she tried therapy, but it was pretty sore.  She saw Dr. Guinn a
couple of times.  She went to UAMS last week and they
recommended a knee replacement.  She would like to avoid knee
replacement if she can.

*          *          *

PHYSICAL EXAM: On exam of her right knee today she has
tenderness laterally.  There is a slight valgus deformity, but overall
pretty good alignment.  There is some increased translation with
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Lachman and drawer, but there is some slight guarding.  There is
slightly decreased range of motion.  There is no effusion today. 
There is some mild crepitus.  Her skin is intact.  There is some pain
with McMurray’s.

X-RAYS: The x-ray from before shows pretty significant arthritic
change in all three compartments.  It looks like she may have had
an old lateral tibial plateau fracture.  There is also some retained
ACL crews that look stable.

ASSESSMENT: Right knee injury, status post ACL
reconstruction.

PLAN: I am going to check an MRI of her knee and see her back
afterwards. (CX #1, p. 20-21).

In conjunction with the October 22, 2013, visit, an off-work slip was generated on behalf of the

claimant directing her to remain off work until further notice. (CX #1, p. 22). 

The claimant underwent the above recommended MRI of her right knee on October 25,

2013, (CX #1, p. 23-24), and was seen in follow-up by Dr. Dickson on October 29, 2013.  The

clinic note of the afore visit reflects, in pertinent part:

PHYSICAL EXAM: On exam of her right knee today there is
increased translation with Lachman and drawer.  Her skin is intact. 
There is some tenderness anteriorly with mild crepitus.  There is
slight stiffness.

X-RAYS: She had her MRI done.  She does have a tear of her ACL
graft and some arthritis.

PLAN: I talked to Dr. Swymn and there is a chance of ACL
reconstruction helping her.  She wasn’t symptomatic until this
injury.  I am going to start her on some therapy.  She went for a
few days before, but it was pretty uncomfortable so they stopped.  I
injected her knee with steroids and lidocaine today.  She maybe
able to avoid surgery, but I am going to have her follow-up with
Dr. Swymn and further discuss things. (CX #1, p. 25-26). 

The medical in the record reflects that the claimant was seen by Dr. Jeremy P. Swymn on
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November 20, 2013, pursuant to above referral of Dr. Dickson.  The clinic note of the afore visit

reflects, in pertinent part:

History of Present Illness:
     Stephanie is a 41 year old female who was working at St.
Bernard’s and tripped over the elevator and suffered a twisting
injury.  She had an open fracture along with an ACL tear years ago. 
It was reconstructed by Dr. Kip Owen.  She has done great until
now.  She has never had an episode of instability, never had an
episode of swelling.  No problems until this.  Now she is having
significant instability and pain in the knee.  She stated she had
significant swelling after this happened.  She has seen a physician
at UAMS who stated she needed a knee replacement.  She has seen
Dr. Dickson to talk about knee replacement and he stated that she
possibly may can benefit from ACL reconstruction secondary to
the fact that her main problem is instability and pain and she has
never had any problems with her knee prior to this.  She is seeing
me today for evaluation for this. 

*          *           *

MRI shows ACL tear and lateral compartment arthritis.

PLAN: I have had a long conversation with her today.  We talked
about the risks versus benefits of operative versus non-operative
treatment.  We have had a long conversation regarding the options
of knee replacement at 41 years old versus ACL reconstruction to
see if stability would help her knee pain.  I think at this point it is
very reasonable to talk about ACL reconstruction to help with her
stability.  I think reconstruction with a hamstring autograft would
be appropriate at this point.  I have definitely given her non
guarantees as far as this completely resolving her pain which she
understands as well.  The plan will be for right knee ACL
reconstruction with hamstring autograft.  I have also talked to her
about the fact that she has had a previous tunnel here and I may not
be able to find her hamstrings.  I do not think this will happen, but
our next option would be allograft and I have talked to her about
that which she understands as well. (CX #1, p. 30-31). 

During the November 20, 2013, visit, Dr. Swymn authored on off-work slip on behalf of the

claimant, which noted that she would be off work from November 20, 2013, through an estimate
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of  March 17, 2014. (CX #1, p. 32). 

The medical reflects that the claimant underwent a revision right ACL reconstruction

with hamstring autograft , partial lateral meniscectomy and abrasion chondroplasty of lateral

femoral condyle under the care of Dr. Swymn on December 17, 2013, at St. Bernards Healtcare.

(CX #1, p. 33-35).  The claimant was seen in follow-up postoperatively by Dr. Swymn on

December 30, 2013. 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 17, 2013, the employment relationship existed between the parties, 

during which time the claimant earned wages sufficient to entitle her to weekly compensation

benefits of $602.00/$454.00, for temporary total/permanent partial disability.

3. On September 17, 2013, the claimant sustained an injury to her right knee arising 

out of and in the course of her employment which rendered her temporarily totally disabled for

the period commencing September 18, 2013, and continuing through the end of her healing

period, a date to be determined.

4. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable injury of September 17, 2013. 

5. The respondent has controverted the compensability of this claim in its entirety.

CONCLUSIONS
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On September 17, 2013, while proceeding from her work area on the second floor of 

respondent to the cafeteria on the ground floor to get lunch, the claimant suffered a fall in the

elevator and sustained an injury to her right knee.  The claimant maintains that she was within

the course and scope of her employment at the time of the accident and that she is entitled to

corresponding temporary total and medical benefits as well as controverted attorney fees. 

Respondent takes the position that the claimant was not performing employment related activities

at the time of the September 17, 2013, right knee injury, and, as such, she is not entitled to

workers’ compensation benefits.

The present claim in one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.

Compensability

The claimant commenced her employment with respondent as a registered nurse on 

January 23, 2012, and successfully discharged the demands of her job duties without restrictions

or physical limitation until her September 17, 2013, accident.  The occurrence of the September

17, 2013, accidental fall of the claimant while entering an elevator on the second floor of

respondent while en route to the cafeteria on the ground floor to get lunch is not disputed.

While it is undisputed that the claimant suffered an injury to her right knee in a 1994,

automobile accident which resulted in a tear to the ACL in the right knee and a subsequent

repair, the evidence preponderates that following her recovery from same, she did not take or

require medication for same, nor did the same physically restrict or limit her employment

activities.  Indeed, the evidence discloses that the claimant worked 12-hour shifts in her
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employment with respondent in Cath Lab, and that she was on her feet during her shift in excess

of ten (10) hours.

A pre-existing disease or infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the disease or infirmity to produce the disability for

which compensation is sought. St. Vincent Medical Center v. Brown, 53 Ark. App. 30, 917

S.W.2d 550 (1996).  In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are compensable.

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003); Nashville

Livestock Commission v. Cox, 302 Ark. 69, 787 S.W. 2d 64 (1990).

The injured suffered by the claimant to her right knee on September 17, 2013, is the

product of a specific incident, which is clearly identifiable by time and place of occurrence.  Ark.

Code Ann. §11-9-102 (4)(A) (Repl. 2002) , defines “compensable injury”:

(i)    An accidental injury causing internal or external physical
harm to the body . . .  arising out of and in the course of
employment and which requires medical services or results in
disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of
occurrence[.]

Ark. Code Ann. §11-9-102 (4)((B), provides that a “compensable injury” does not include:

(iii)   Injury which was inflicted upon the employee at a time when
employment services were not being performed or before the
employee was hired or after the employment relationship was
terminated. [.]

Essentially, respondent disputes that the claimant was performing employment services at the

time of the September 17, 2013, accidental fall which resulted in the injury to her right knee.  

An employee is performing employment services when he or she is doing something that
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is generally required by his or her employer.  The test for determining whether an employee was

injured while performing employment services is the same as the test for determining whether an

injury occurred out of and in the course of employment – whether the injury occurred within the

time and space boundaries of employment when the employee was carrying out the employer’s

purpose or advancing the employer’s interest directly or indirectly.  Accordingly, the critical

issue is whether the interests of the employer were being directly or indirectly advanced by the

employee at the time of the injury.  

The facts of the present claim are not unlike those in Arkansas Methodist Hospital v.

Hampton, 90 Ark. App. 288, 205 S.W.3d 848 (2005).  In Hampton, as in the present claim, the

employer was a health care provider, providing critical medical care to patients.  The claimant

was not provided a set schedule of breaks or designated lunch period, but allowed to take same as

the demands of her job duties permitted.  The claimant as only required to clock out if she left the

physical facility of respondent during her allotted breaks.  

The credible evidence disclosed that during orientation, employees are informed of their

mandated duty to assist patients and visitor at all times while on the facility of respondent, even

while en route to break.  The issue of whether an employee was performing employment services

within the course of employment depends on the particular facts and circumstances of each case. 

Texarkana School District v. Conner, 373 Ark. 372, 284 S.W.3d 57 (2008).

On September 17, 2013, the claimant commenced her 12-hour shift at 8:00 a.m.   The

claimant worked as an RN in the Cath Lab, and had encountered difficulty stabling a patient.  As

noted above, the claimant did not have a set scheduled lunch break, but was allowed to take one

as her schedule permitted.  Thirty minutes was automatically deducted from her regular hours to
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account for the 30-minute lunch break.  The claimant was not required to clock out when she left

the Cath Lab to eat or get lunch, so long as she did not leave the facility.  At the time the claimant

left the Cath Lab she informed her supervisor that she was going to the cafeteria to get some

lunch and bring it back to the Cath Lab where she planned to eat it.  

The evidence preponderates that the claimant was performing employment services

within the course and scope of her employment and advancing the interest of respondent at the

time of the September 17, 2013, accidental injury to her right knee.  Respondent has controverted

the compensability of this claim in its entirety. 

 The claimant has sustained her burden of proof by a preponderance of the evidence that

medical treatment rendered to date in connection her September 17, 2013,  right knee injury has

been reasonably necessary and casually related, for which respondent is liable.  The claimant has

also sustained her burden of proof by a preponderance of the evidence that she remains within

her healing period and has been temporarily totally disabled from September 18, 2013, and

continues so until she reaches the end of her healing period or is returned to appropriate

employment, a date to be determined. 

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability 

benefits at the weekly compensation benefit rate of $602.00, for the period commencing

September 18, 2013, and continuing through the end of her healing period, a date to be

determined, as a result of her compensable right knee injury of September 17, 2013. Said sums

accrued shall be paid in lump without discount.       

Respondent is further ordered and directed to pay all reasonably necessary medical,
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nursing, hospital, and other apparatus expenses, to include medical related travel growing out of

the claimant’s compensable right knee injury of September 17, 2013.

Maximum attorney fee is here in awarded on the controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include the reasonableness and necessity of a right total

knee replacement, are expressly reserved.

IT IS SO ORDERED.

________________________________________________
  Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

    


